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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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.Revision application to Government of India:
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from ‘a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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In case of rebate of duty of excise on goods exported to any country or territory outside
india of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India. -
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. _
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Credit of any duty allowed to. be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from, the date on which

" the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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- The revision application shall be accompanied by a fee of Rs.200/- where the amount

involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of-

appeals other than as menticned in para-2(j) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
. prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,

Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5

Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in

favour of Asstt. Registar of a branch of any nominate public sector bank of the place

where the bench of any nominate public sector bank of the place where the bench of
~ the Tribunal is situated. :
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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- One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended. - '
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D; '
(i) amount of erroneous Cenvat Credit taken; :
(i) ~ amount payable under Rule 6 of the Cenvat Credit Rules. _
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: In view of above, an appeal against this order shall lie before the Tribunal‘gr}@gf\
10% of the duty demanded where duty or duty and penalty are in dispute, or geg;glty; where\'__\:q
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ORDER-IN-APPEAL
M/s. Harshlaxmi Chemisov, Ahmedabad, (henceforth,"appellant”)
has filed the present appeal against the Order-in-Original No.AC/05/Div-
11/2017-18 dated 28.03.2018 (henceforth,“impugned order") passed by the

Assistant  Commissioner, Central  GST, Division—ll, Ahmedabad-South

(henceforth, “adjudicating authority”).”

2. Brief facts of the case are that based on the intelligence that M/s.
Laxmi Dye Chem.(for short-"M/s Laxmi') & M/s.Harshlaxmi Chemisolve(for
short-* M/s Harshlaxmi'),Ahmedabad having Dealer's registration with the
depar’rmen’{ are selling impor‘red/indigenoué organic chemicals without
bills Td their buyers and passing on CENVAT credit without physical supply
of the same to different manufacturers/dealers, the officers of Director
General of Central Excise Intelligence, Zonal Unit, Ahmedabad("herein
after referred fo as “DGCE!") conducted simultaneous searches on
10.09.2014 at their premises. Follow up search was also conducted at the
factory premise of M/s Yardhman Chemicals,GIDC Vatwa,Ahmedabad
on 11.11.2014. Investigation revealed that during the period from August
2010 to July 2014, M/s.Laxmi & M/s. Harshlaxmi passed on CENVAT credit
of Rs.13,38,729/- & Rs.19,77,888/- respectively on the shrength of
cenvatable invoices without supply of goods. Show cause nofice issued
‘was decided under impugned order disallowing Cenvat tofal credit.
Rs.33.16,617/- availed by M/s Vardhman Chemicals alongwith imposition
of penalty Rs.3,30,000/- under rule 26(1) of Cenftral Excise Rules,2002 on the

appellant.

3. The appellant preferred this appeal against impugned order
contesting inter alia, that the Investigation was done on the basis of
evidences which created doubt and authenticity was challenged,
however, it was not appreciated by adjudicating authority; that the
adjudicafing authority erred in imposed under rule 26(1) whereas the
show cause notice penalty was proposed under Rule 26(2) of Central
Excise Rules,2002; that there were no corroborative evidences in the entire
case and it is built upon the basis of notebooks, admission statements of
the appellant, manufacturer and other dealer; that statement had bee_n.
refracted and challenged authenticity of diary,; that guidelines of issued
under CBEC circular 1053/2/2017-CX dated 10.03.2017 is not followed by

adjudicating authority ; that validity of the panchnama dated 16.0@9/.;%'1@
aifion

not examined: that the investigation has failed to extend the investi
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to the dlleged actual buyers to whom the oppellom‘ had sold the goods in

cash and the said cash was retumned to' The appellant after making

“cerfain adjustments; that parties who gave cash to the appellant have

not been interrogated; that request for cross examination of Shri Sunil
Kothari, proprietor of M/s Vardhman Chemicols was not considered,
hence violated principle of natural justice. In this regard they cited case
lawLakshman ExporisLid v/s Collector of C.Ex 2002({143)ELT21 (SC) &
Commissioner of Central Excise Ahd-ll v/s Gujarat Cypromet Ltd reported
in 2017(345) 520(Guj).; that rule 26(2) of Central Excise Rules, 2002 is
applicable only for imposing penalty on biological person only and
cannot be imposed on a firm, the word ‘he’ is used intentionally in the

provision for this purpbse. Etc.,

4, In the Personal hearing held on 04.10.2018 Shri Anil Gidwani,Tax

cons'ul’rcm’r appeared on behalf of the appellant and reiterated the

grounds of appeal.

- 5. I hqve carefully gone through the appeal wherein allegations

against the appeliant are that they were indulged in selling
imported/indigenous organic chemicals without bills fo various buyers and
passing on CENVAT credit without physical supply of the same to different

manufacturers/dealers including M/s Vardhman Chemicdls, Ahmedabad

under cenvatable invoices.

6. | observe that the appeal filed by M/s Vardhman Chemicals against

the impugned order has already been decided under OIA NO. AHM-
EXCUS-001-APP-073-2018-19 dated 01.10.2018 upholding the finding of the
odjudlccn‘mg authority confirming demand  of CENVAT Credit of

Rs.33,16,647/- alongwith interest and penalty. It was observed in said

~ appeal that the appellant, without supply of goods, supplied only invoices

to M/s Vardhman Chemicals so as to enable them to avail CENVAT credif
fraudulently; that ample evidences were gathered by investigating
agency against M/s. Laxmi and M/s. Harshlaxmi suggesting that they
received various types of imported/indigenous organic chemicals, sold
the same to buyers based at Delhi,Ponipo’r,Sonipo’r,e’rc under commercial

invoices and issued cenvcn‘oble invoices against same goods fo the

manufacturers based af Vapi, Ankleshwar and Ahmedabad for pas IQ@@aryn,ﬁ‘

on Cenvat credit without supply of goods; that M/s Vardhman -r@ngly

availed Cenvat credit to the fune of Rs. Rs.33.1 6,617/- based on mvcances :
\ \{_ .’ ¢
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issued by the appellant & M/s. Laxmi without accompanying the goods;
that Shri Sunil Kothari, proprietor and Shri Birendra Pandey, Supervisor of
the appellant firm have categorically stated in their statement that
‘ohenol’ is never used by them during last five years and the same is used

in the manufacture of ‘Sinton Di' only which they are not manufacturing;

that admission of.froudulenﬂy availment of Cenvat credit is also made by:

Shri Sunil Kothari, proprietor of M/s Vardhman Chemicals, efc.

7. It is a fact that all the allegations involved in the instant case was
admitted by the authorized persons of the appellant and M/s Vardhman
in their statements recorded by DGCEI Further, | also observe that the
other manufacturers who have availed Cenvat credit on the basis of
invoices supplied by the appellant have also admitted the fact that they
had not received any goods from the appellant, instead only invoices
were received so as to avail Cenvat credit fraudulently. Since the
appellant themselves have admitted that they had not delivered the

goods to their customers and also non-receipt of the goods by the

appellant is duly supported by the statements of manufactures, in my.

opinion, the allegations mentioned above is sufficient to prove the case

against the appellant that they did not supply the goods.

8. The appellant argued that the concerned authorized persons were
retracted their statement later on. The proceeding under Section 14 of
CEA is a judicial proceeding and if any retraction of the confession has to
be made, the same should be made before the same authority who
originally recorded the statement immediately. In Zaki Ishratfi .
Commissioner of Customs & Central Excise, Kanpur [2013 (291) E.L.T. 161
(All)], the Hon'ble Allahabad High Court has held that subsequent

retraction cannot take away the effect of the statement; if the retraction

is not addressed to the officer fo whom the statement was given. Such

belated retractions made later on cannot take away the eviden‘riory'

value of their original statements.

9. The other contention of the appellant that there were no
corroborative evidence in the instant case. | observe that all these
contentions are vague in nature, looking info the facts and evidence

b'roughf ouf’by the investigating ouTho'riTy as mentioned at para above. |

find that in the instant case, the DGCE! has conducted searches in voriog’s};\ RECT

locations and recorded statements of authorized persons such
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appellant, M/s VQrdhmcm and other monufoc’rurers and on the basis of
valid documents wn‘hdrown from the premlses of the appellant and also
from other manufacturing units during the course of investigation, they
worked out the amount of CENVAT credit wrongly taken by M/s
Vardhman on the basis of invoice supplied by the appellant. Thus, from
the evidence narrated by the investigating authority, it is clear that the
availment of credit Rs.19,77,888/- by M/s Vardhman is only on account of

invoices issued by the appellant without actual supply of the goods.

10. In view of the above discussion, | do not find any merit in the above
mentioned contention of the appellant. Accordingly, | uphold the order of
the adjudicating authority with regard fo imposition of penalty as the
entire activity was vitiated by fraud coupled with misstatement and
suppression of facts with intent fo evade payment of duty. The act being
fraudulent, imposition of penalty also does not suffer from any illegdality,
parficularly, in view of the systematic manner in which the fraud was
committed. Therefore, looking info the apt of the case, | do not find any
merit ‘rb interfere in the quantum of penalty imposed by the adjudicating

authority.

11.  In view of aforesaid discussion, | reject the appeal.

12, 3@Mmﬁﬁﬁmmﬁwmaﬂ%ﬁmméi

The appeal filed by the appellant stands disposed of in above

terms.

/‘\hme pHad.

By R.P.AD.

To.

M/s. Harshiaxmi Chemisov,

16,Prematirth bunglow-1, B/h. Prernatirth Mandir,

Jodhpur Gam,Satellite, Ahmedabad.
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Copy 1o:

1. The Chief Commissioner of Ceniral Tax, Ahmedabad Zone.
2. The Commissioner of Cenfral Tax, Ahmedabad-south.
3. The Additional Commissioner, Central Tax (System), Ahmedabad-south.
4. The Asstt./Deputy Commissioner, Central Tax, Division-ll, Ahmedabad-
south.
\}GOGrd File.
6. P.A.




